


Core rules artists should follow:

1. Don’t copy protected works line-for-line. If an
artwork or photograph is clearly recognizable as
someone else’s composition, pose, lighting, or
styling — that’s copying, even if you repaint it.

2. Inspiration = duplication
Using an idea or theme is fine. Reproducing
someone’s unique creative choices is not.

3.Reference is allowed — replication is risky
Reference images should guide anatomy, lighting,
or mood — not be traced or recreated exactly.

4. Transformation matters
The more you change composition, perspective,
meaning, or style, the safer you are ethically and

legally.

5. Credit doesn’t equal permission
Saying “reference photo by..” does not override
copyright.

CAN YOU USE PHOTOS FROM THE INTERNET?
Yes — but only under certain conditions.

Safe uses: You may use images that are:
Public domain

Creative Commons licensed for reuse
Your own photos

Stock images purchased with artist-use rights
Examples of public-domain resources include archives from:
Library of Congress, or THE Smithsonian Institution.

Risky uses:

X Copying a photographer’s image composition
directly.

X Tracing or repainting editorial or commercial
photos.

X Using social media images without permission
Even if you change colors or style, the original
composition is still protected.

A helpful rule: If someone can place your painting
next to the photo and see it's the same shot — you're

too close.

Can you paint public figures? Yes — but the photo source still
matters. For example, you may absolutely create artwork of. Ruby
Bridges. Public figures themselves are not copyrighted. But the
photograph of them usually is.

So: Paint Ruby Bridges using a public-domain or licensed
reference: Combine multiple references, and createyour own
interpretation.

Avoid:

X Repainting a copyrighted portrait exactly

X Using celebrity editorial photos without
permission. There's also something called right of
publicity, but it mainly affects commercial
merchandise — not fine art expression.

whenever possible.
+/ Use public-domain archives - Historic photos are
often legally safe.

/ Ask permission - Many photographers grant artist
use if credited.

 Transform meaning - Add narrative, symbolism, or
abstraction.

A practical rule artists live by Reference for learning -
create for originality. If your work shows your voice,
you're usually on solid ground.

Plagiarism & Copyrightin Visual Art

1. What fair use really means for artists:

Artists often hear:

“It's fair use if | change it.” That's incomplete — and
risky.

Fair use is a legal defense, not a permission. Courts
evaluate four factors:

The 4 Fair Use Factors

Purpose & character

Is the work transformative? Does it add new
meaning, commentary, or purpose?

Nature of the original work

Creative photographs/art receive stronger protection
than factual material.

Amount used

Did you copy the “heart” of the image or only
incidental elements?

Market impact

Does your work compete with or reduce THE value
of the original?

Important reality:

Fair use is decided in court — not by artists.
Meaning: even if you believe your work qualifies, you
could still face legal action.

2) What courts consider “transformative”
Transformation is the strongest protection —
but it has nuance.

A work is more likely transformative when it:
Changes the message or meaning
Recontextualizes the subject

Uses the source as commentary or critique
Significantly alters composition

It is less transformative when it:

X Replicates composition closely

X Preserves pose, lighting, and framing

X Looks like a stylistic repaint

Think of transformation as:

New expression + new intent + visible originality
Not:

“Same image, different brush style.”

3) Famous art cases — what artists should learn
These cases shaped how courts view appropriation
art.

The Warhol precedent

The estate of Andy Warhol lost a major Supreme Court
case over Warhol's use of a photograph by



Lynn Goldsmith.

Key lesson:

Changing style alone does not automatically equal
transformation.

The court ruled that licensing Warhol's image
competed with the photographer’'s market.
Takeaway: Commercial context matters.

The Shepard Fairey poster case

Shepard Fairey created the Obama “Hope” poster
using an AP photograph.

Lesson:

Even iconic art can face copyright conflict when
source material is closely replicated.

Fairey eventually settled — and acknowledged
copying issues.

The Richard Prince controversy

Richard Prince used Instagram photos with minimal
changes.

Some courts sided with him; others criticized the
practice.

Lesson:

Appropriation art lives in a legal gray zone — not
guaranteed safety.

4) Public figures vs copyrighted images
You may depict public figures like:
Ruby Bridges
because people themselves aren’t copyrighted.
But the photograph still is.
Safe approach:
/ Use public-domain archives
v Combine references
+/ Change composition
/ Create interpretive portraits
Unsafe approach:
X Repaint a copyrighted portrait exactly
X Trace editorial photos
Think:
You own your interpretation — not someone else’s
photograph.

5) The ethical side — beyond legality
Even when legal action is unlikely, plagiarism
harms:

e Professional credibility

e Gallery trust

e Collector confidence

e Artist reputation
The art world values: Voice > imitation
Collectors buy originality — not skilled copying.

6) A practical artist safety checklist

Before releasing work, ask:

/ Origin check

Did | copy a specific photo composition?

J Transformation check

Does this work clearly show my interpretation?
+/ Recognition test

Would someone recognize the source immediately?
V Licensing check

Do | have permission or public-domain rights?
/ Market check

Could this compete with the original image?

If multiple answers raise concern — revise.
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“The Mechanics of Artistic Originality
1) How courts detect copying (the “substantial
similarity” test)
When infringement is alleged, courts don’t ask:
“Did the artist change colors or style?”
They ask:
Would an ordinary observer recognize the source?
This is called the substantial similarity test.
Judges compare:
e Composition layout
Pose and gesture
Cropping and framing
Lighting pattern
Distinctive visual elements
If the creative fingerprint matches, repainting doesn’t
protect you.
A famous judicial phrase summarizes it:
“Style change does not equal originality.”
This principle was reinforced in litigation surrounding
the work of Andy Warhol, where the court emphasized
that commercial substitution matters.

2) How much change is “enough”?

There's no percentage rule. Courts evaluate qualitative
change, not quantity.

Weak transformation (high risk)

X Same pose, same crop

X Same lighting

X Same expression

X Recognizable composition

Strong transformation (low risk)

New narrative context

Altered viewpoint

Combined references

Symbolic additions

Structural redesign

A useful professional benchmark:

If the source photo vanished, your work should still
stand independently.

If your artwork depends on the photo’s composition —
it's too close.

3) Portraiture of public figures — the safe workflow

You may portray historical or public figures such as:
Ruby Bridges

because identity is not copyrighted.

The danger lies in copying photographic expression.



Professional portrait workflow

/ Collect 3-6 reference images

/ Sketch composite anatomy

 Alter expression or angle

+/ Rebuild lighting

v/ Add narrative context

This produces:

An interpretation — not a replica.

Museums often source public-domain images from
archives like the Library of Congress for this reason.

4) Gallery & collector expectations
Serious galleries assume:
e Your work is original
e You own rights to sell it
¢ No third-party claims exist
If copyright conflict arises:
e Sales can be frozen
e Reputation damaged
e Contracts voided
Collectors buy confidence as much as art.
Professional norm:
Artists warrant originality.
That's a legal promise.

5) Reference documentation — what professionals do

This is rarely discussed but critical.
Experienced artists keep:

P Reference folders

&8 Source attribution

~ Notes on transformation

‘7 Creation timelines

Why? If questioned, you can demonstrate:
Independent creative process.

This matters legally and professionally.

6) Risk spectrum — how artists evaluate projects
Think of artwork on a continuum:
Low risk
e Original photography
e Life drawing
e Public-domain reference
e Composite inspiration
Moderate risk
¢ Llicensed stock photos
¢ Heavily transformed references
@ High risk
e Direct repainting
e Editorial photos
e Celebrity portrait replication
Professional artists aim for green-zone.

7) The reputation dimension

Legal trouble is rare — but reputation consequences
are real.

The art world remembers artists associated with
copying controversies, including disputes involving
figures like Shepard Fairey.

Collectors want: Authentic creative voice, not
borrowed composition.

Trust is currency.

The advanced guiding principle Borrow ideas. Build
expression. Own interpretation. Or more bluntly: If
someone else composed it — don’t reproduce it.

“*Legal difference: inspiration vs derivation

1)This distinction sits at the heart of plagiarism
disputes.
Inspiration (safe zone)
You are inspired when you borrow:

e Concepts
Themes
Mood
Technique
Subject matter
..but create a new expression.
Example: Seeing a civil rights photograph inspires you
to paint resilience — but you design a new pose,
setting, and composition..That’s independent
authorship.

Derivation (risk zone)
A derivative work is legally tied to an existing
copyrighted work. It includes:

e Repaintings

e Close compositional copies

e Stylized recreations

e Traced imagery
Even if rendered in your style, it remains based on
protected expression.
Courts ask:
Did the artist make appropriate creative choices —
not just ideas?
That standard was emphasized in modern rulings
involving Andy Warhol, where stylistic transformation
alone did not erase dependency on the original
photograph. Practical rule
Ideas inspire — compositions belong to their creator.
If your work visually depends on a specific source
image, it's a derivative.

2) Commission portrait contracts — what
professionals include: Portrait commissions involve
ownership, likeness rights, and reproduction
permissions. A simple handshake is not enough.
Essential contract sections: Scope of work

¢ Size, medium, deadline

e Reference photo source

e Revision limits
Copyright ownership
Default rule: the artist owns the copyright unless
transferred.

3) How museums handle image rights

Museums operate under strict intellectual property
protocols. Institutions like the Smithsonian Institution
manage artwork rights separately from physical
ownership. Key distinctions:

Physical object ownership # copyright ownership
Owning a painting does not grant reproduction rights.

Museums must:
* license images for publications
e Track artist estate rights
e Manage public-domain status
@ Professional takeaway
A working artist operates at the intersection of:
Creative freedom + legal awareness + contractual
clarity Or more simply:
CREATE BOLDLY — PROTECT INTELLIGENTLY.
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